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NOTE AND COMMENT 269 

Moms v. Morris, 119 Ind. 341. In California it has been held that an heir-at- 
law who is contesting with a devisee the probate of a will cannot waive for 
deceased the protection of the statute, as it cannot properly be said that the 
heir is representing the deceased in attempting to defeat the will. In re 
Flint, 100 Cal. 391, 34 Pac. Rep. 863. H. B. H. 



Inter-State Rendition. — The decision of the Supreme Court of the 
United States, Dec. 3, 1906, in the cases of Pettibone v. Nichols, — U. S. — , 
27 Sup. Ct. Rep. in, and Moyer v. Nichols, — U. S. — , 27 Sup. Ct. Rep. 121, 
again calls attention of the public to a defect in our inter-state rendition 
laws first manifested by the decision of the same court in i860, in the case 
of Kentucky v. Dennison, 65 U. S. (24 How.) 66, 16 L. Ed. 717, and empha- 
sized in several later decisions. In the Pettibone and Moyer cases it was 
admitted by demurrer to a petition for a writ of habeas corpus in the United 
States Court for the circuit of Idaho, that the prosecuting officers of Idaho, 
the prosecuting attorney, governor, etc., and the governor and police officers 
of Colorado, had, by conspiracy, secured the arrest of the petitioners in 
Denver, Colorado, and their secret and forcible removal at night to Idaho, 
in such a manner as not to give them opportunity to consult counsel or 
appeal to the courts before removal, intending to put them to trial on the 
charge of murdering ex-Governor Steunenberg at Caldwell, Idaho, well 
knowing all the time that the petitioners were in Denver at the time the 
alleged murder was committed and had not been in Idaho at all, and also 
knowing that the proposed removal would be frustrated if petitioners were 
permitted to get a hearing in court before the removal to Idaho. The demur- 
rer was sustained in the court below and by the United States Supreme 
Court on appeal, on the ground that the federal courts had no jurisdiction 
to inquire as to the method of obtaining custody of one held on a criminal 
charge in a state court, nor as to the method of getting him into the state. 
Mr. Justice McKenna dissented. The petitioners claimed that the con- 
spiracy was formed and executed by the procurement of the mine-owners 
association for the purpose of accomplishing the destruction of the West- 
ern Federation of Miners, of which the petitioners were the chief officers. 

It is believed that the beginning of the trouble can be traced to the 
decision in Kentucky v. Dennison (i860), 65 U. S. (24 How.) 66, 16 L. Ed. 
717, in which a petition by the governor of Kentucky for a writ of man- 
damus to compel the governor of Ohio to surrender one Lago as a fugitive 
from prosecution for aiding the escape of slaves in Kentucky was denied on 
the ground that the federal courts had no power to compel obedience to 
the command of the Constitution of the United States, that "A person 
charged in any state with treason, felony, or other crime, who shall flee from 
justice, and be found in another state, shall on demand of the executive 
authority of the state from which he fled, be delivered up, to be removed 
to the state having jurisdiction of the crime." It is, to say the least, very 
doubtful whether such a decision would ever have been rendered but for 
the nature of the case in which it arose and the state of northern and south- 
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ern public sentiment on the slave question at the time the case was presented 
for decision. In view of the decision in this case, the governors of various 
states have at various times refused to surrender persons charged with crimes 
in other states, and the case of ex-Governor Taylor of Kentucky obtaining 
refuge in Indiana is still fresh in the public mind. It being understood that 
rendition could not be compelled, and the governor of West Viriginia having 
refused to surrender to Kentucky one Mahon charged with murder, a posse 
of citizens went to West Virginia, kidnaped Mahon, and surrendered him 
to the sheriff in Kentucky to be held to answer the charge of murder. A 
petition by Mahon to the United States courts for release on writ of habeas 
corpus was denied by the Supreme Court of the United States on the same 
ground as in the Pettibone and Moyer cases; and the decision in the case of 
Kentucky v. Dennison would seem in sense to justify the action of the court, 
though that decision was not mentioned. Mahon v. Justice, 127 U. S. 712, 
32 L. Ed. 287, 8 Sup. Ct. Rep. 1204. 

In the cases now under consideration the further additional features were 
involved: 1, the public officials were parties to the proceeding to get custody 
of the petitioners; and, 2, petitioners were not fugitives from justice, even 
admitting their guilt, unless it could be said that by conniving at the murder of 
Steunenberg in Idaho they were constructively there, and by remaining out 
of the state they constructively fled from justice. This theory of constructive 
flight has already been repudiated by the Supreme Court of the United States 
in Hyatt v. New York, 188 U. S. 691, 47 L- Ed. 657, 23 Sup. Ct. Rep. 456. 

It is believed that the present state of the law is an inducement to kid- 
naping and lawlessness, and that congress should provide such remedy as 
may be to cure the defect. J. R. R. 



When a Public Officer Misappropriating Public Funds is Not an 
Embezzler. — An indictment charged that David E. Sherrick, Auditor of the 
State of Indiana, being then and there charged and intrusted with the col- 
lection, receipt, and safe keeping of moneys, funds, etc., for the state, did 
receive for the state, funds amounting to $1,000,000 and on June 30, 1905, 
feloniously converted to his own use $120,000 thereof. This was money 
received by him, as such auditor, from insurance companies. Indiana, by 
statute (§8477), requires foreign insurance companies, doing business in the 
state, to pay certain insurance taxes into the treasury of the state, based on 
reports made to the state auditor. For many years the state auditors had 
been collecting the insurance taxes and thought they were doing what the 
law required. On the back of the statements that had been sent to the 
insurance companies, year after year, was the inferential direction to pay 
the money to the auditor. This sentence on the back of the statement pur- 
ported to be taken from the tax laws. Under another provision of the 
statute (§389), providing that whoever being charged or in any manner 
intrusted with the collection or disbursement of funds belonging to the state 
converts the same to his own use shall be guilty of embezzlement, the defend- 
ant was indicted and convicted. Held, that, since under the statute, provid- 
ing that the money should be paid into the treasury, the state auditor had 



